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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of Appellee, the questions presented 
are: 

] 

1. Was there a, genuine issue of fact as to whether or 
not the defendant, Somerville, was an independent 
contractor? 

2. If Somerville was an independent contractor was 
Appellee entitled to a summary judgment for the 
reason that he was not responsible for the alleged 
negligence of the said independent contractor? 
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BRIEF ON BEHALF OF APPELLEE 

i 


COUNTER-STATEMENT OF THE CASE 

i 

In addition to the facts contained in Appellant’s state¬ 
ment of the case the Appellant refers in his argument to 
certain affidavits which should be outlined in the state¬ 
ment of the case. The Appellee entered into an oral con- 
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tract with the defendant, Somerville, under the terms of 
which contract the defendant, Somerville, was to paint 
a neon display sign, which is located in the front, out¬ 
side of the Appellee’s shop; that under the terms of 
said contract, the defendant, Somerville, was to furnish 
his own equipment, materials, and employees; that Ap¬ 
pellee had no control, or right of supervison over the 
said Somerville, or his employees, since the said Somer¬ 
ville was an independent contractor; that the accident 
occurred when Appellee was out of the City, when a 
ladder belonging to the defendant, Somerville, fell and 
struck the plaintiff; that said ladder had been placed on 
the outside of Appellee’s premises by an employee of 
the defendant, Somerville. 

When the motion for summary judgment was argued 
in the Lower Court the Court inquired of counsel for 
the Appellant as to whether or not he had any evidence 
to refute, or to offset the appellee’s affidavit which set 
out and covered the contractual relationship between the 
Appellee and the defendant, Somerville. 

Counsel for the Appellant admitted to the Court that 
he had no information to contradict the position taken by 
the Appellee that Somerville was an independent con¬ 
tractor (R. 28). 

SUMMARY OF ARGUMENT 

The record in this case clearly discloses that the de¬ 
fendant, Somerville, was an independent contractor at 
the time he entered into his contract with Appellee, 
and at the time of Appellant’s accident. The accident did 
not occur as a result of a condition of the property, 
or the use of it, but occurred only as a result of a col¬ 
lateral negligent act of the servant of the independent 
contractor, for which Appellee is not responsible. 
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ARGUMENT 

1. The Defendant, Somerville, Was an Independent Con¬ 
tractor at the Time of the Accident. 

i 

i 

There is no question but that the defendant, Somer¬ 
ville, was an independent contractor, and no issue of 
fact is found in the record on this point. The mere 
fact that Appellant’s counsel refused to stipulate that 
Somerville was an independent contractor, nor that at 
the time of the argument on the motion for summary 
judgment, his counsel stated to the Court that he might 
have some information to rebut Appellee’s position, at 
the trial, does not change the situation. When the 
motion was argued before Judge Tamm, the record 
clearly disclosed that the defendant was an independent 
contractor, and neither his equipment nor his employees 
were under the supervision of Appellee. The position 
taken by the Appellee was supported by his own affidavit, 
setting out the facts of his relationship with Somerville. 
If these were not the facts, the Appellant could have re¬ 
butted or contradicted any inference raised by the affidavit. 

There is a very complete annotation found in 19 
A. L. R., commencing on page 226, on the nature of 
the relationship of employer and independent contractor. 
There is set forth therein a number of definitions of the 
meaning of the term “Independent Contractor” as an¬ 
nounced by a large number of Appellate Courts. These 
definitions stress the control of the work and manner 
of its performance, the supervision and control of the 
employee, and the relation of the parties, under the 
contract of employment. The author of this annota¬ 
tion concludes that the following brief and simple formula, 
which, as regards its essential features, is amply sup¬ 
ported by the authorities, is sufficient for the purpose of 
a general definition: 


i 
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“An independent contractor is a person employed to 
perform work on the terms that he is to be free from 
the control of the employer as respects the manner 
in which the details of the work are to be executed. 

It will be seen that the factual situation that existed 
here between Appellee and the defendant, Somerville, in 
every respect fits the above definition, and the defendant, 
Somerville, was in every sense of the word, truly an in¬ 
dependent contractor. 

The record clearly indicates that Appellee had no right 
of control nor right to direct the action of Somerville’s 
workmen and Somerville was only responsible to Appellee 
for the finished product. 

As this Court pointed out in FarraZl, et ol. v. D. C. 
Amateur Athletic Union, 80 App. D. C. 396, 153 F. (2d) 
647: 

“On the other hand, of course, if the averment in 
the complaint is a mere conclusion or a vague gen¬ 
erality without specification, and the affidavit asserts 
facts which are undisputed, it' thus appears that there 
is in truth no genuine issue of fact, the court may 
act upon that premise.” 

This Court properly applied the principle of law laid 
down in the above case and in the case of Dewey v. 
Clark, 86 U. S. App. D. C., 78 W. L. R. 542, in hold¬ 

ing that no genuine issue of fact existed here and that 
Somerville was an independent contractor. 

2. The Appellee Was Not Responsible for the Alleged 
Negligence of an Employee of the Independent Con¬ 
tractor. 

The Appellant asserts in his brief, that the case of 
Bailey v. Zlotnick, 80 U. S. Appeals, D. C., 117, 149, Fed. 
2d, 505, lays down the law for the District of Columbia, 
and with this Appellee agrees. Before discussing this 
case, it will be well to consider the rule of law applicable 
to the situation here. Although the rule is stated in the 
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decisions in many different ways, and although there is 
considerable conflict of authority, as to whether a par¬ 
ticular state of facts brings the case within the general 
rule, relieving the contractee from liability, or causes it 
to fall within one of the exceptions which render him 
liable, the general rule deducible from the decisions, and 
the one now universally recognized, is that, where the 
relationship of an independent contractor exists and due 
diligence has been exercised in selecting a competent con¬ 
tractor, and the thing contracted to be done is not in 
itself a nuisance, nor will necessarily result in a nuisance 
if precautionary measurements are used, and an injury 
to a third person results, not from the fact that the work 
is done, but from the wrongful or negligent manner of 
doing it by a contractor, or his servants, the contractee 
is not liable therefor. 39 C. J. 1324. 

The defendant, Somerville, was clearly an independent 
contractor here, employed by Appellee under a contract 
to paint a sign on Appellee’s place of business, and 
Appellant does not contend that due diligence was not 
exercised by the Appellee in selecting him. The paint¬ 
ing of the sign was not in itself a nuisance, nor would 
result in a nuisance if precautionary measurements were 
used, and Appellant’s injuries resulted from the alleged 
negligent act of a servant of the independent contractor 
in allowing a ladder to fall upon the Appellant as he 
was lawfully using the sidewalk. 

While Appellant refers to the several Bailey v. ZlotnicJc 
cases, which were decided prior to the decision contained 
in 80 U. S. Appeals, Appellee believes that the final word 
by this Court is the one to be considered, and not the 
prior decisions. It is believed that this case negatives 
the responsibility of the Appellee and enunciates the 
law for the District of Columbia. While in the Bailey 
case, supra, the factual situation was different from the 
one we find in this case, and that case involved a dispute 


6 


between a landlord and tenant, over the negligence of an 
independent contractor who repaired the premises at the 
direction of the landlord, the court did announce the rule 
of law as would apply to the situation here, and stated 
on page 118, as follows: 

The landlord’s duty does not extend to a negligent 
act of a person who is on the premises but who is not 
his direct agent, unless that act results in an unsafe 
condition. Therefore, had the contractor injured the 
tenant by dropping a pipe there would have been no 
liability. This rule is expressed in the Restatement 
by the assertion that the landlord is not liable where 
the negligence of the independent contractor ‘consists 
solely in the improper manner in which the contractor 
does the detail of the work’. In other words, a dis¬ 
tinction is made between the negligent manner of the 
work and the condition of the premises which results 
from the negligence. It is only for the latter that 
the landlord is liable.” 

The Court in the Bailey case, supra, lays great stress 
upon the Restatement of the Law of Torts, and carries 
out in its opinion the view expressed in Chapter 16 of 
the Restatement which contains the following example, on 
page 1147, referred to by our Appellate Court:— 

“A is not liable to D, a pedestrian hurt by the 
carelessness of B’s workmen in handling the timbers 
while they are erecting the fence, or by the careless 
handling of tools while so doing.” 

As the Bailey case, supra, points out a distinction is 
made between the negligent manner of the work, and the 
condition of the premises resulting from the negligence. 
The owner of a building is not to be held responsible for 
negligence of an employee of an independent contractor 
in the careless handling of tools, such as was the case 
here. 

The Appellant contends that even though Somerville 
was an independent contractor, the Appellee could not 
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delegate away his liability and the possible negligence of 
Somerville in the painting of the sign. The Bailey case, 
supra, however, appears to refute Appellant’s position. 
The quotation from the first Bailey case referred to on 
page 8 of Appellee’s brief did not establish the law in 
the District of Columbia, and as the Court in that case 
indicated elsewhere in its opinion it would not determine 
the owner’s liability for the action of an independent 
contractor until the issue was squarely presented to j it. 
The issue was squarely presented in the last Bailey case, 
and there can be no doubt as to the law in the District 
of Columbia as laid down in that case. 

There have been many well reasoned cases, supporting 
Appellee’s position. One of the cases referred to in the 
Bailey case, supra, is the case of Hyman v. Barrett, 224 
N. Y. 436, 121 N. E. 271. This case appears to be analo¬ 
gous to the factual situation which confronts the Court 
here. There is also an interesting case found in Mis¬ 
souri, where the factual situation was very similar to 
our case. 

This case, Press v. Penney and, Gentles, 242 Mo. 98, 145 
S. W. 458, involved a suit brought against the owner of 
a drygoods business by the plaintiff who had been injured 
while walking along the sidewalk in front of the de¬ 
fendant’s store, when one of the men employed by an 
independent contractor to paint, put up and remove signs, 
while working on a ladder, fell off on top of the plain¬ 
tiff. In sustaining the decision of the St. Louis Court of 
Appeals in favor of the defendant the Court stated as 
follows: | 

4 ‘Judge Dillon in his excellent work on Municipal 
Corporations (4 Ed.) Sec. 730, says: ‘But it is not 
every obstruction, irrespective of its character or 
purpose, that is illegal, even although not sanctioned 
by any express legislative or municipal authority. 
On the contrary, the right of the public to the free 
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and unobstructed use of a street or way is subject 
to reasonable and necessary limitations and restric¬ 
tions. The carriage and delivery of fuel, grain, 
goods, etc., are legitimate uses of a street, and may 
result in a temporary obstruction to the right of 
public transit. . . . Temporary obstructions of this 
kind are not invasions of the public easement, but 
simply incidents to or limitations of it. They can be 
justified when, and only so long as they are, reason¬ 
ably necessary. There need be no absolute necessity; 
it suffices that the necessity is a reasonable one.’ 
This passage is quoted with approval by this Court 
in Gerdes v. Iron Co., 124 No. 347, 354, and Corby 
v. Railroad, 150 Mo. 457,467. 

There is no more useful purpose to which a street 
may be put in behalf of the abutting proprietor than 
that which contributes to the growth and material de¬ 
velopment of the communities which it serves. While 
the public requires and demands the best facilities 
for travel, the necessity for these facilites is founded 
largely in the material growth and prosperity of the 
communities w T ho mantain them. For this reason it 
has always been considered that the abutting pro¬ 
prietor was of right entitled, not only to transfer his 
materials for improving his premises from the street, 
but to hold it on the street or sidewalk for a reason¬ 
able time to enable it to be transferred directly to 
his structures. (Tolman v. Chicago, 241 Ill. 275, and 
cases cited. The two classes of rights being co-exist¬ 
ent each must be exercised with reference to the ex¬ 
istence of the other. In this case the use in question 
was one directly arising from the prudent and profit¬ 
able use of the premises. The evidence does not show 
that any special or peculiar danger was connected 
with it. That an accident resulted in this case is per¬ 
fectly true, but if that alone constitutes evidence of 
the dangerous character of the work, that question 
would cease to be an element in any judicial contro¬ 
versy of this character, because the happening of the 
accident would furnish the rule for its determination. 
We must hold then that there was nothing in the char¬ 
acter of the work out of which this accident grew, 
or in the character of the place in which it was being 
done, that fixed upon the defendants liability on ac- 
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count of any accident growing out of its proper per¬ 
formance/ J • 

It is true that an owner who contracts for the crea¬ 
tion of a condition on his own property which is dan¬ 
gerous to third persons will be liable for injuries 
resulting therefrom, for it is evident that one has no 
more right by contract to set traps for his neighbors 
than to set them with his own hand. Therefore one 
who digs or causes to be dug upon his own premises 
a pitfall so near to the street that travelers in the 
exercise of their right to pass along it are liable to 
fall in and be injured, must take care at his own 
peril to see that it is protected. This he may do per¬ 
sonally or by contract, as best suits his convenience; 
if by contract, however, he is still responsible for 
the result. But if the contractor, while building a 
fence to protect it, should carelessly throw a stick 
or board upon a passerby or negligently fall upon 
him himself, the owner would not be liable for a 
resulting injury, because it would not be caused by 
the pitfall, nor by the contract to protect it, but by 
a collateral act done in performance of a contract 
which does not contemplate, and gives no sanction to, 
carelessness/* (emphasis supplied). 

i 

As will be seen the Press case, supra, contains a learned 
treatise on the liability of a contractee for the actions 
of an independent contractor, and clearly establishes that 
under a situation, such as w T e have here, the appellee 
is not responsible. 

The Appellant erroneously cites the Press case as sup¬ 
porting his position, and refers to a statement by the 
Court contained in that opinion concerning the owner’s 
liability for the dangerous condition of premises caused 
by the digging of pitfalls or ditches. It is clear that this 
case does not support Appellant, but supports Appellee, 
and a case involving a pitfall, or ditch, is not analogous 
to the situation that we have here. Cases which involve 
injuries due to a condition of the premises, or to injuries 
received in the performance of inherently dangerous work, 
and not as the result of a collateral act of negligence, 
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which is the basis of the plaintiff's claim here, should 
be considered by the Court only in distinguishing them 
from the situation existing here. 

There are a number of other cases all holding that 
where the damage does not come from the condition of 
the property, or the use of it, with proper skill and care, 
but comes only from an unskillful or negligent act of 
the contractor, or his servant, that the owner of the build¬ 
ing is in no way responsible even if a lack of skill, or 
care, on the part of some of the persons engaged in the 
business, reasonably may be expected. These cases point 
out that there is no evidence of inherent danger to travel¬ 
ers on the street from painting shutters, or using a step- 
ladder, or scaffold. Some of these cases are: 

Davis v. Whiting, 201 Mass. 91, 87 N. E. 199. 

Padbury v. Holliday and Greenwood, 28 Times L. R. 

(Eng.) 494. 

Drermen Co. v. Jordan, 181 Ala. 570,61 So. 938. 

Regan v. Superb Theater, 220 Mass. 259, 107 N. E. 

984. 

Weilbacher v. J. W. Putts Co., 123 Md. 249, 91 Atl. 

343. 

In addition there is a very recent Ohio case, that of 
Mercer v. Ohio Gas Company, 1947 case, found in 80 
N. E. 2d 635. This suit sought to pin liability upon the 
Gas Company for the alleged negligence of an independent 
contractor, who was supposed to have left some pieces 
of enamel on the ground while performing work for the 
Gas Company, resulting in the death of the plaintiff's 
hogs, who ate the enamel. The Court in this case re¬ 
viewed all of the law on the question found in various 
legal periodicals, and in the Restatement of Law, and 
concluded that the Gas Company was not responsible, 
stating: 

“It is readily apparent therefrom that it is the 
contractor alone who is liable for ‘those injuries 
which are collateral to the work to be performed, and 
which arise from the negligence, or wrongful act of 
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the contractor, or his agents or servants’ and that the 
employer is not liable for such collateral injuries.” 

The doctrine laid down by all of the American Courts 
is that when the work is being done under a contract, if 
an accident happens, and an injury is caused by negli¬ 
gence in a manner entirely collateral to the contract, the 
liability turns on the question whether the relationship 
of master and servant exists. The record in this case 


clearly discloses that the injury of the Appellant was 
caused by the alleged negligence of the independent 
contractor, in a manner entirely collateral to the con¬ 


tractor, and that no relationship of master and servant 


existed. 


To paint a sign by the use of an ordinary step ladder 
is not work necessarily and intrinsically dangerous to 
anyone—certainly not to pedestrians traveling along the 
streets below. If men attempted to guard themselves 
against every risk to themselves, or to others, which 
might by ingenious conjecture be conceived as possible, 
human affairs could not be carried on at all. 

The Appellant in his brief makes a reference to the 
fact that no showing was made in the record whether 
the Appellee had a sign permit to paint the sign. It is 
not clear to Appellee what Appellant is driving at, and 
no question was raised on this point in the Lower Court. 


CONCLUSION 


Since no genuine issue of fact existed here, and since 
the sole negligence charged was a collateral negligent act 
of an employee of the independent contractor, the Lower 
Court very properly granted Appellee’s motion for sum- 
mary judgment, and its decision should be affirmed. 

Richard W. Galiher, 

Julian H. Reis, 

Attorneys for the above-narked 
Appellee, 

Woodward Building, 





